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Department of Homeland Security § 1.3 

lawfully accorded the privilege of re-
siding permanently in the United 
States as an immigrant in accordance 
with the immigration laws, such status 
not having changed. Such status termi-
nates upon entry of a final administra-
tive order of exclusion, deportation, or 
removal. 

Petition. See Benefit request. 
Practice means the act or acts of any 

person appearing in any case, either in 
person or through the preparation or 
filing of any brief or other document, 
paper, application, or petition on be-
half of another person or client before 
or with DHS. 

Preparation, constituting practice, 
means the study of the facts of a case 
and the applicable laws, coupled with 
the giving of advice and auxiliary ac-
tivities, including the incidental prepa-
ration of papers, but does not include 
the lawful functions of a notary public 
or service consisting solely of assist-
ance in the completion of blank spaces 
on printed DHS forms, by one whose re-
muneration, if any, is nominal and who 
does not hold himself or herself out as 
qualified in legal matters or in immi-
gration and naturalization procedure. 

Representation before DHS includes 
practice and preparation as defined in 
this section. 

Representative refers to a person who 
is entitled to represent others as pro-
vided in 8 CFR 292.1(a)(2) through (6) 
and 8 CFR 292.1(b). 

Respondent means an alien named in 
a Notice to Appear issued in accord-
ance with section 239(a) of the Act, or 
in an Order to Show Cause issued in ac-
cordance with 8 CFR 242.1 (1997) as it 
existed prior to April 1, 1997. 

Secretary, unless otherwise noted, 
means the Secretary of Homeland Se-
curity. 

Service means U.S. Citizenship and 
Immigration Services, U.S. Customs 
and Border Protection, and/or U.S. Im-
migration and Customs Enforcement, 
as appropriate in the context in which 
the term appears. 

Service counsel means any immigra-
tion officer assigned to represent the 
Service in any proceeding before an im-
migration judge or the Board of Immi-
gration Appeals. 

Transition program effective date as 
used with respect to extending the immi-

gration laws to the Commonwealth of the 
Northern Mariana Islands means No-
vember 28, 2009. 

USCIS means U.S. Citizenship and 
Immigration Services. 

§ 1.3 Lawfully present aliens for pur-
poses of applying for Social Secu-
rity benefits. 

(a) Definition of the term an ‘‘alien who 
is lawfully present in the United States.’’ 
For the purposes of 8 U.S.C. 1611(b)(2) 
only, an ‘‘alien who is lawfully present 
in the United States’’ means: 

(1) A qualified alien as defined in 8 
U.S.C. 1641(b); 

(2) An alien who has been inspected 
and admitted to the United States and 
who has not violated the terms of the 
status under which he or she was ad-
mitted or to which he or she has 
changed after admission; 

(3) An alien who has been paroled 
into the United States pursuant to sec-
tion 212(d)(5) of the Act for less than 1 
year, except: 

(i) Aliens paroled for deferred inspec-
tion or pending removal proceedings 
under section 240 of the Act; and 

(ii) Aliens paroled into the United 
States for prosecution pursuant to 8 
CFR 212.5(b)(3); 

(4) An alien who belongs to one of the 
following classes of aliens permitted to 
remain in the United States because 
DHS has decided for humanitarian or 
other public policy reasons not to ini-
tiate removal proceedings or enforce 
departure: 

(i) Aliens currently in temporary 
resident status pursuant to section 210 
or 245A of the Act; 

(ii) Aliens currently under Tem-
porary Protected Status (TPS) pursu-
ant to section 244 of the Act; 

(iii) Cuban-Haitian entrants, as de-
fined in section 202(b) of Pub. L. 99–603, 
as amended; 

(iv) Family Unity beneficiaries pur-
suant to section 301 of Pub. L. 101–649, 
as amended; 

(v) Aliens currently under Deferred 
Enforced Departure (DED) pursuant to 
a decision made by the President; 

(vi) Aliens currently in deferred ac-
tion status; 

(vii) Aliens who are the spouse or 
child of a United States citizen whose 
visa petition has been approved and 
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who have a pending application for ad-
justment of status; 

(5) Applicants for asylum under sec-
tion 208(a) of the Act and applicants for 
withholding of removal under section 
241(b)(3) of the Act or under the Con-
vention Against Torture who have been 
granted employment authorization, 
and such applicants under the age of 14 
who have had an application pending 
for at least 180 days. 

(b) Non-issuance of a Notice to Appear 
and non-enforcement of deportation, ex-
clusion, or removal orders. An alien may 
not be deemed to be lawfully present 
solely on the basis of DHS’s decision 
not to, or failure to: 

(1) Issue a Notice to Appear; or 
(2) Enforce an outstanding order of 

deportation, exclusion or removal. 

PART 2—AUTHORITY OF THE SEC-
RETARY OF HOMELAND SECU-
RITY 

AUTHORITY: 8 U.S.C. 1103; 5 U.S.C. 301; Pub-
lic Law 107–296, 116 Stat. 2135 (6 U.S.C. 1 et 
seq.). 

§ 2.1 Authority of the Secretary of 
Homeland Security. 

All authorities and functions of the 
Department of Homeland Security to 
administer and enforce the immigra-
tion laws are vested in the Secretary of 
Homeland Security. The Secretary of 
Homeland Security may, in the Sec-
retary’s discretion, delegate any such 
authority or function to any official, 

officer, or employee of the Department 
of Homeland Security, including dele-
gation through successive redelegation, 
or to any employee of the United 
States to the extent authorized by law. 
Such delegation may be made by regu-
lation, directive, memorandum, or 
other means as deemed appropriate by 
the Secretary in the exercise of the 
Secretary’s discretion. A delegation of 
authority or function may in the Sec-
retary’s discretion be published in the 
FEDERAL REGISTER, but such publica-
tion is not required. 

[68 FR 10923, Mar. 6, 2003] 

PART 3—EXECUTIVE OFFICE FOR 
IMMIGRATION REVIEW 

AUTHORITY: 5 U.S.C. 301; 8 U.S.C. 1101 note, 
1103, 1252 note, 1252b, 1324b, 1362; 28 U.S.C. 509, 
510, 1746; sec. 2, Reorg. Plan No. 2 of 1950, 3 
CFR, 1949–1953 Comp., p. 1002; section 203 of 
Pub. L. 105–100, 111 Stat. 2196–200; sections 
1506 and 1510 of Pub. L. 106–386; 114 Stat. 1527– 
29, 1531–32; section 1505 of Pub. L. 106–554, 114 
Stat. 2763A–326 to –328. 

§ 3.0 Executive Office for Immigration 
Review. 

Regulations of the Executive Office 
for Immigration Review relating to the 
adjudication of immigration matters 
before immigration judges (referred to 
in some regulations as special inquiry 
officers) and the Board of Immigration 
Appeals are located in 8 CFR chapter 
V, part 1003. 

[68 FR 9831, Feb. 28, 2003] 
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